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Private binding rulings

A private binding ruling (PBR) may be the option where certainty is needed on the right tax treatment.
A PBR may be applied for before a transaction has been entered into or after it has been completed.

The Australian taxation system is based on self-assessment, in that the taxpayer has the responsibility for
preparing their own returns and correctly treating receipts and expenditures in those returns.

The PBR system recognises that the tax treatment of many transactions is not clear, especially where particular
concessions are involved, or results don’t seem to make sense. This provides the chance for taxpayers to get the
ATO’s view on how tax applies to their circumstances before they have prepared their returns so they can have
some degree of certainty about the appropriate way to deal with these matters.

There is no cost to apply to the ATO for a PBR. Of course, using a professional adviser to assist with an
application will incur professional fees, but the ATO does not charge for this service.

The advantage of getting a PBR is the certainty that this provides, as, where the ruling is favourable to the
taxpayer, if the ATO decides later on that the treatment was incorrect, the taxpayer can rely on this ruling to
prevent the ATO from applying their new view. In other words, the ATO is required to stick to its original position,
so the taxpayer can rely on that with certainty.

This certainty comes with some strings attached, though.

The PBR binds the ATO in this way only if the circumstances of the transaction as implemented are the same

as disclosed in the application. Any difference between the two, including omissions, may result in the ATO not
having to stand behind its original view. So it is of vital importance that the transaction is accurately described in
the application for the PBR.

Also, it is only the taxpayer who applied for and received the PBR who can rely on it in this way. So, if a friend of
the taxpayer who entered into exactly the same transaction in exactly the same set of circumstances is treated
differently from the taxpayer, that friend cannot produce the PBR to prevent the ATO from applying its new view.
The friend needs to have applied for and received their own PBR.
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This comes up more frequently where an individual may be running a business or hold investments through
entities. If the individual applies on behalf of Company A, which they own 100%, and receives a favourable ruling,
only Company A may rely on that PBR. If the individual also owns Company B, which enters into the exact same
transaction, Company B needs to get its own PBR to have the same level of certainty. It does not matter that it is

the same individual who owns both companies and would have been behind both applications.

Of course, there is also the risk that the ATO may provide a negative ruling. In this case, the taxpayer is not
required to apply the ATO’s view in preparing their return, but not doing so carries a very high degree of risk.

Where a taxpayer has received a PBR and applies a different treatment in their return, as well as the ATO seeking
the additional tax that would be applicable, the level of penalties is increased as well.

In the event of a negative ruling, the taxpayer may challenge this view through the formal objection process.
This creates its own set of difficulties and an alternative means of challenging the ATO’s position may be more

appropriate in many circumstances.
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Company profile

Rigby Cooke Lawyers is a full service law firm providing commercial
expertise and industry knowledge to private and public sector clients
across Australia.

With origins that can be traced back to the 1840s, we have earned our
reputation of achieving success for — and with — our clients, by remaining
adaptive to change. We do this by understanding each of our clients’
businesses and industry, and by staying at the forefront of changes in
technology and legislation.

This is because, above all else, we remain true to our mission, Our people:
Your success.

Our lawyers are technically excellent in their areas of expertise; but

more importantly for our clients, they are genuinely concerned with the
application of the law in the ‘real world’ to get results. We are outcome-
focused and commercially-minded — helping you achieve your goals in the
most effective and efficient manner is our key objective.

Our clients range from some of the largest and best known Australian
and overseas companies to mid-market, privately owned or publicly
listed companies, government entities and private clients with a mix of
commercial and family assets and investments.
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